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Applicant's election of the first species of Figures 1-10, without traverse, is 
acknowledged. Claims 1, 2, 4-7, 10, 11, 15 and 16 have been identified as readable on the 
elected species. 

Claims 3, 8, 9 and 12-14 are withdrawn at this time. 

The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1,2,4, 5, 10, 11, 15 and 16 are rejected under 35 U.S. C. 103(a) as being 
unpatentable over the combined teachings of Baker et al. (USP 6,123,267) and Baker (USP 
6,224,478). 

Baker '267 is discussed on page 1, line 27 - page 3, line 14 of applicant's specification 
and that discussion is incorporated here by reference. As pointed out in that discussion, 
switching directly from the foot mode to the bi-level mode is perceived as uncomfortable by the 
occupants. 

A very similar discussion to applicants' occurs in Baker c 478 wherein major airflow 
direction changes are deemed unpleasant (see col. 1, lines 25-27). To reduce the feeling of 
unpleasantness, Baker proposes in Fig. 4 dividing the bi-level modes between a face and foot 
mode into a whole series small incremental changes in the bi-level mode. Comparing Figure 2 
and Figure 4, of Baker one of ordinary skill in the art is clearly taught that in the vicinity of the 
bi-level mode and the foot mode at least three steps (B/L6, B/L7 and B/L8) can be used to make 
the transition between bi-level and foot level less abrupt and hence less unpleasant. 
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To have used the just described steps B/L6, B/L7 and B/L8 in place of the single abrupt 
foot to bi-level charge discussed by applicant in regard to Baker et al '267 would have been 
obvious to improve occupant comfort. 

In regard to the fact that Baker et al '267 discloses a linear bi-level mode that is 
approximated by a "stair-case" of intermediate values, applicant should note that his disclosure 
in Figure 13 (non-elected at present) encompasses this variant (and counsel has indicated that at 
least claim 16 is generic to all embodiments of applicant's device including applicant's Figure 
13). 

Regarding claim 4, as disclosed on page 2, lines 23-27 of applicant's specification, in 
regard to the prior art, there is another abrupt transition between bi-level and foot mode once the 
water is warmed up. Applying the same teaching of Baker et al '478 to that transition would 
lead to the obviousness of making it more gradual for the same reasons as discussed above in 
regard to the foot to bi-level transition (i.e. to improve occupant comfort by eliminating abrupt 
transitions by substituting gradual ones instead). 

Regarding claims 5, 1 1 and 15, Baker '267 discloses a timer to keep the system in a bi- 
level mode for a predetermined time (which time is a function of outdoor temperature and 
sunlight). 

Claims 1, 2, 4, 5, 10, 1 1, 15 and 16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the prior art as applied to claim 1 above, and further in view of JP 58-128917. 

JP' 917 teaches the same idea of changing the opening between the vent bi-level and foot 
levels gradually to avoid occupant discomfort. This reference reinforces the aforementioned 
combined teachings of the two Baker references. 
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Claims 6 and 7 objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Any inquiry concerning this communication should be directed to John Ford at telephone 
number (571) 272-4911. 




